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For a decade, from the early 1980s to the early 1990s, Beth Gaze was an editor and sometime
business manager of what was the Legal Service Bulletin (LSB), now the Alternative Law
Journal. Originally the newsletter of Fitzroy Legal Service, the LSB grew to become a forum
for progressive lawyers, law academics and other professionals to write about socio-legal
issues, at a time when community legal centres were leading the legal profession towards
awareness, concern and action about social injustices and inequality. It is unsurprising that
Beth was an integral part of the LSB’s operations.

In that early period of her academic career, Beth was writing about a range of rights-related
issues, such as copyright, privacy, and women’s reproductive rights. This was the beginning
of what, since the late 1990s, has been Beth’s research focus: inequality, human rights and
anti-discrimination law, with consistent regard to the rights of women, issues of work and
family, and the vexed questions of enforcement and effectiveness.

From the mid-1990s, Beth was herself ‘practicing the work-family juggling act’, on which
she reflected in 2001, saying that ‘the work family juggling act ... is my everyday practice as
a part time legal academic [and] it is something that needs practice: the balance is never quite
stable and needs constant attention’.! One of the commitments Beth was juggling was her
PhD, awarded in 2005, which interrogated the question ‘Equality for women through legal
change: progress or problem?’.

The PhD title is significant in two ways: it flags a principal theme of Beth’s scholarship —
pursuing equality for women through legal change — and it poses a question that Beth seeks to
answer. Posing a question to be answered is a notable feature of Beth’s research; her articles
have titles such as: ‘Will changes to HREOC solve the problem of anti-discrimination law
enforcement?’, ‘Has the Racial Discrimination Act contributed to eliminating racial
discrimination?’, ‘Can law provide a framework [for quality part-time work]?’, ‘[is the right
to non-discrimination in workplace law] towards substantive equality at work in Australia?’,
‘Do women enjoy human rights in Australia?’, and ‘[is] equality thwarted [by the Fair Work
Act’s adverse action provisions]?’. These are important questions because they are concerned
with a major contemporary issue of social and legal policy, best expressed in Beth’s PhD title:
is pursuit of equality for women through legal change making progress, or proving
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problematic? In the scholarship I discuss here, Beth’s focus is on the problematic issue of
enforcement of the equality rights promised by anti-discrimination legislation.

On the twentieth anniversary of the Sex Discrimination Act 1984 (Cth) (‘SDA’), Beth
reflected on achievements, disappointments and alternatives, > with particular attention to the
experiences of working women that continued the theme of her earlier work on the
implications for women of part-time work,* and on workplace measures that pursue women’s
equality.* Central themes of Beth’s work are present in her analysis of the SDA: the
inadequacy of anti-discrimination legislation as a measure for achieving equality for working
women and, in particular, the technical and practical obstacles to women achieving a remedy
under the legislation.

On achievements, Beth remarked that ‘[a]ssessing the SDA’s concrete achievements in
reducing women'’s inequality is difficult, as so many factors influence women’s position in
the workforce and it is therefore almost impossible to identify any particular cause of
identified progress’.> But, Beth acknowledged, ‘[t]he removal of legal barriers has ensured
women greater access to employment, and women have moved into the workforce in such
great numbers that we now take for granted many basic rights that did not exist before sex

discrimination laws’.°

On disappointments, Beth commented that the SDA’s ‘substantive provisions are relatively
weak’;” that the SDA “fails to acknowledge diversity among women’, that is,
intersectionality;® and that ‘[t]he enforcement mechanism in the SDA has structural problems’
with ‘virtually no teeth’.® Weighing the positives and negatives, Beth concluded that ‘we
should have serious doubts about how adequately [the SDA] protects working women’s rights
and, in particular, about how effectively it is helping systematically to change practices in the
workforce that limit women’s ability to participate on an equal basis’.!® On alternatives, Beth
argued that ‘[s]ex discrimination laws are not the full answer to women’s disadvantage in the
workforce’, and then went big, saying that what is needed is ‘[s]Jome reshaping of social

institutions to suit women as well as men’.!!
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Beth’s subsequent reflections on the SDA’s twenty fifth anniversary are an ideal primer on the
history and jurisprudence of the SDA, in which she again considered its achievements,
disappointments and alternatives. Beth observed that despite women’s victories under the
SDA,

[t]raditional attitudes, practices and social patterns did not disappear, but found other
avenues of expression. The social structures of gender, race, sexuality and ability all
continued (and still continue) to affect opportunities and expectations, while the target
became less overt and hence more difficult to identify. Discrimination turned out to be
a stronger and more subtle phenomenon than the law had anticipated and the law a

correspondingly weaker tool against it”.!?

She concluded that ‘after 25 years of the SDA, workplaces still operate on the assumption
that the ‘normal’ employee is a full-time worker with no domestic caring responsibilities or
that they have someone to fulfil those responsibilities for them. Sex discrimination law has

not been effective to challenge this model, which fits men’s but not women’s lives’.!?

Beth’s particular attention in her research to enforcement (or not) of anti-discrimination laws
is important; she has addressed technical issues such as the absence of a shifting onus of
proof:!' the deterrence effect of legal costs;!® the absence of a positive duty to promote
equality;'¢ the limited powers to make systemic remedial orders;!” and the weakness of
affirmative action legislation,'® and she has done rare empirical work to expose low rates of
use and success in discrimination claims.'” Beth has repeatedly examined more broadly the
questions that she asked of the SDA:?° ‘Has the legislation been understood, and been given
its intended effect, by the (male-dominated) courts? Have individuals been able to use it to
seek redress for unfair treatment?’. Consistently, her considered answer to these questions
has been ‘no’.

In the year 2000 Beth asked whether changes to the then Human Rights and Equal
Opportunity Commission — giving the complaint hearing function to the federal courts —
would solve the problem of anti-discrimination law enforcement;?! she thought it unlikely:
‘the changes may not reduce, and may instead increase, the already high barriers to bringing a
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successful claim of discrimination in the federal jurisdiction’.?* Later, working with
Rosemary Hunter, Beth followed up on this prediction, undertaking ‘an empirical study to
determine the impact of the shift of hearing functions from HREOC to the federal courts’.?
Their research — gathering statistics, looking at decided cases, and interviewing parties and
lawyers involved in claims under the old and new?* — led them to conclude that ‘the
Australian federal system for dealing with discrimination complaints fails at every turn to
provide access to justice for complainants seeking to enforce their rights under the

legislation’.?

If, despite system’s failure to provide access to justice, a complainant succeeds, ‘[b]y far the

most common remedy in discrimination cases is damages’,*® even though, as Beth has

pointed out, ‘[flor many complainants, money is not the sole point of their action’.?’
Damages could have a deterrent function — as is the case in the US ‘through damages awards

that are large and can include punitive damages® — but, Beth has argued

Australian courts have been unable or reluctant to acknowledge the need for
deterrence in a discrimination claim through the damages award. In choosing a
remedy and in assessing damages, little attention is given to the systemic effects of
discriminatory behaviour and the need to deter conduct which breaches human
rights’.’

This indictment of the courts’ approach was borne out in the ‘landmark’3° decision in
Richardson v Oracle Corporation Australia Pty Ltd,*' a case in which a working woman was
compensated for being subjected to ‘a humiliating series of slurs, alternating with sexual

advances ... which built into a more or less constant barrage of sexual harassment’.>?

Richardson v Oracle seemed at the time ‘the dawning of a new era’* in assessing damages
for workplace sexual harassment. Justice Kenny, with whom Justices Besanko and Perram
agreed, cited Beth’s work to support the view that ‘the level of damages awards in [sex
discrimination and harassment] cases runs counter to the beneficial intent of the SDA,
impeding the deep social reform intent that expressly accompanied its introduction and
informs the legislation as a whole’.** But Justice Kenny then ‘[left] the academic literature

aside’,® relying on it to say only that ‘it indicates that the question [of damages] may be a
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significant one’.>® Justice Kenny addressed what she said was *[t]he real issue’*’ to focus on:
‘the appellant’s ... contention that the award was so low as not to compensate her for her loss
and damage, rather than on the appellant’s submissions about diminishing respect for the
public policy of the SDA’.3® In doing so, Justice Kenny chose to treat sexual harassment not
as distinct conduct, internationally condemned as a threat to gender equality,*” but as

analogous to a personal injury claim.*’

This approach leads to a facts-based award of damages, without an underlying rationale.
What Beth’s scholarship repeatedly offers the courts is a principled, purposive, policy-based
basis for addressing awards of damages for sexual harassment. In an article that Justice
Kenny ‘left to one side’, Beth wrote ‘While the tort analogy is valuable, discrimination law
involves a breach of a human right and has public significance in addition to private civil
compensation’.*! This, Beth argues, demands a damages award that is sufficiently sizeable to
have a deterrent effect, and not to be merely a part of an organisation’s risk management
budget.*?

The absence of that principled driver for damages awards has mitigated the effect of
Richardson v Oracle, dimming the light of the new era: ‘although Richardson has been
widely cited in areas outside of sexual harassment, this has largely not resulted in significant
damages awards’.*> Absent a principled basis for assessing damages such as Beth has argued
for, Richardson v Oracle has been distinguished on its facts,* and has been not followed on
Federal/State jurisdictional grounds.* By leaving aside arguments such as Beth’s, and
resorting personal injury principle to assess damages for sexual harassment, a central
consideration has been lost from the calculus: a person’s individual humanity and vindicating
their rights and dignity. 4

The court’s approach in Richardson v Oracle — having little regard to the aims of the
legislation, and treating an anti-discrimination law as any other remedial statute — calls to
mind what is perhaps Beth’s most cited article, ‘Context and interpretation in anti-
discrimination law’.*’ In that article Beth posed her trademark questions, including: What is
the aim of anti-discrimination law? What does it mean if a high proportion of cases brought
to adjudication under anti-discrimination laws fail? If the requirement to prefer a purposive
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interpretation was to be taken seriously, what might it mean? Who are the judges, what is
their experience, and how can and do they approach this law? To what extent can this explain
judicial interpretations of anti-discrimination law, and in particular those interpretations that
prefer a process to a results perspective, or a perpetrator to a victim perspective?

These are significant questions about the law’s effectiveness, going to the heart of why we
have anti-discrimination laws. Beth approached the questions through an analysis of justice
Harper’s decision in Victoria v Schou,*® another case involving a working woman. Ms Schou
had been compensated at first instance for being discriminated against, but that was set aside
in the decision of the Victorian Supreme Court that Beth analysed.*

Beth argued that the decision’s ‘value-laden aspects ... cannot be accounted for in legal
terms; °° among her scathing observations®! were that the decision ‘displays little
understanding of the issues of discrimination and difference that anti-discrimination
legislation must deal with’, ‘shows little familiarity with previous case law in the area’, and
‘did not look at the words of the legislation and explain how the propositions discussed are
derived from them, or consider the precedents in the area’.

Beth’s conclusion on Victoria v Schou captures an aspect of her consistent critique of the
enforcement of Australian anti-discrimination law: ‘the key to the effect of anti-
discrimination legislation is in the understanding of the tribunal member or judge hearing the
case or appeal. Some approaches lead to tokenism while others enliven the legislation as a

prescription for change’.>

This brings us back to one of Beth’s confrontingly simple questions: ‘What is the aim of anti-
discrimination law?’. > Knowing a statute’s aim is essential to effective enforcement; Beth
points out that, properly understood, a court’s statutory interpretation obligation>* is ‘to
discover the underlying purpose or object of the provision in question and, if possible, to
adopt the interpretation of that provision that furthers the purpose or object’.>> But as cases
such as Richardson v Oracle and Victoria v Schou illustrate — as do more recent cases such as
Lyons v Queensland [2016] HCA 38 and Sklavos v Australasian College of Dermatologists
[2017] FCAFC 12 — ‘Australian judges have generally approached interpretation of anti-
discrimination statutes as being similar in kind to other statutes: a matter of giving effect to
the words’, unlike in Canada where ‘anti-discrimination laws have been treated as having a
higher status than other legislation because of their subject matter, which ensures the most
fundamental of human rights: the right of everyone to be treated equally and not to be

subjected to discrimination’.%
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The fault lies not only with Australian judges, who ‘most often give a literal or a narrow
reading of specific provisions or terms they are construing, using only textual methods to
reach a decision’;? the legislation itself is found wanting. As Beth points out, most
Australian anti-discrimination laws include formulaic objects clauses that ‘frequently repeat
the motherhood statements of commitment to equality and elimination of discrimination,
without addressing the harder issue of to what degree this commitment is to be enforced’.>®

Academic scholarship such as Beth’s cannot be left aside if Australia’s anti-discrimination
laws are to be effective. It offers soundly reasoned, extensively researched arguments for
enforcing Australia’s laws in a way that ‘ensures the most fundamental of human rights: the

right of everyone to be treated equally’.>’
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